MOBEEPROVISIONS FOR CONSIDERATION BY MAINE-
MUMAPALITHES September 192022

TOWN OF PENOBSCOT
INDUSTRIAL-SCALE-COASTAL WATERS AQUACULTURE ORDINANCE

I. GENERAL PROVISIONS
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maintain the quality of 8 BN, marine, and estuarine waters to allow for the broadest possible
diversity of public and private uses; and (9) restore and maintain coastal air quality to protect the
health of citizens and visitors and to protect enjoyment of the natural beauty and maritime
characteristics of the Maine coast, the Town finds that additional local review is necessary for
Industrial-Seale—Coastal Waters Aquaculture Facilities including structures accessory to those

facilities that are currently exempt from certain state environmental review pursuant to 38
M.R.S. §§ 480-Q(10), 488(13). The Town further finds that eertain—tndustrial-Seale—Coastal
Waters Aquaculture Facilities impose unreasonable adverse impacts on the Coastal Waters and




other coastal resources within the Town, particularly where such activities may occur within—

Land-Based-Aquaculture Faeilitiesoutside of Coastal Waters without imposing similar adverse

impacts. Accordingly, the Town declares it necessary and appropriate to regulate and control
tndustrial-Seale-Coastal Waters Aquaculture Facilities, as specifically set forth in this Ordinance.

D. Effective Date. The effective date of this Ordinance is the d
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3. Permit Required. The following activities are subject to the provisions of this Ordinance,
including the -permit requirements in Section III:

a. The construction or operation, and—expansion—of a a—Industrial-SealeCoastal Waters
Aquaculture Facility that exclusively occupies an Aquaculture Area of one-half (0.5)
acres or less (including the placement of any structure associated with such facility below




the normal high-water line or over or within Coastal Waters).

b. A Coastal Waters Aquaculture Facility legally existing as of the Effective Date where a
lessee seeks to renew a submerged lands lease (issued by the Maine Bureau of Parks and
Lands (“BPL”) pursuant to 12 M.R.S. § 1862) or aquaculture lease (issued by the Maine
Department of Marine Resources (“DMR”) pursuant to 12 M.R.S. §§ 6072, 6072-A, or

II. DEFINITIONS
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E. Coastal Wetlands — All tidal and subtidal lands; all areas with vegetation present that is tolerant
of salt water and occurs primarily in a salt water or estuarine habitat; and any swamp, marsh,




bog, beach, flat, or other contiguous lowland that is subject to tidal action during the highest tide
level for the year in which an activity is proposed as identified in tide tables published by the
National Ocean Service.

01d, minimize, rectifyf@duce, or eliminate
, including Adverse Visudi@impact.

GF. Mitigation — Any action taken or not taken tq
actual or potential adverse environmental irg

HG. Practicable — Available and feasible g
on the overall purpose of the activi

1dering cost, existing technology, ai@llogistics based

1H. Scenic Resource — Public na
protected by a conservatiQ
observation, enjoyment, ang

esources, public lands o ple land
asement visited by the use,
ppreciation of natural or cultural vis
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y -related to the Planning Board’s review of the application,
including publishing notices of public hearings and hiring independent consulting
and legal services to review technical and legal submissions associated with the
application. Whenever the balance in the escrow account is drawn down by 50%, the
Town shall notify the applicant and require that the balance be brought back up to
the original deposit amount. Any balance remaining after a decision on the
application must be returned to the applicant.




b. Applicant Information. (i) The name, mailing address, phone number, and email address of
the —applicant, its principal representative, and all parties involved in preparing the
application; and (ii) the general organizational structure of the applicant.

c. Right, Title, or Interest. Evidence of the applicant’s right, title, or interest in the properties
associated with the proposed facility, including the Aquaculture Area, (i) by deed, lease,
purchase and sale agreement, option to purchase, or some other legal proof of interest,
and (ii) by copy of a pending application for, or final grant of, any submerged lands lease
issued by the BPL pursuant to 12 M.R.S. § 186 aquaculture lease issued by the
DMR pursuant to 12 M.R.S. §§ 6072, . /
sufficient term and duration for the proposeg

ertake the design,
law including:
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g. Project Descrip written narrative with detailed information describing existing
conditions of Aquaculture Area and the proposed facility (including siting,
construction, and operation timeline and details). The narrative must explain how the
facility will comply with each of the review criteria in Section III.B.

h. Alternatives Analysis. A report that analyzes whether a less impactful Practicable
alternative to the -proposal exists. Determining whether a Practicable alternative exists
includes: (i) utilizing, managing, or expanding one or more other sites that would avoid
the impacts considered by the Planning Board under Section I11.B; (ii) reducing the size,




scope, configuration, or density of the project as proposed, thereby avoiding or reducing
the impacts considered by the Planning Board under Section IIL.B; (iii) developing
alternative project designs that avoid or lessen the impacts considered by the Planning
Board under Section II1.B; and (iv) demonstrating the need, whether public or private,
for the proposed facility.

1. Scenic Impact. The Planning Board may require a visual impact assessment if a proposed
facility appears to be located within the viewshed of, and has the potential to have an
unreasonable adverse —impact on, a Scenic R If required, a visual impact
assessment must be prepared by a design —g@fcssio ained in visual assessment
procedures or as otherwise directed by the Pi@#fiing Board?
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I"as follows:

5. Public Hearing.

the hearing must Ovi

a. By the Applicant: In writing, at least 14 days prior to the hearing, to (i) all owners of
property- located within 1,000 feet of any property line of any land-based components of
the proposed facility located within the Town; and (ii) all riparian owners adjacent to
which the Aquaculture Area is located. Notice must be by certified mail, return receipt
requested. Notice must also be given by -certified mail to any neighboring municipalities
or tribal governments if any portion of the proposed facility abuts or crosses a municipal
boundary including as projected into Coastal Waters. The -notice must include the name




of the applicant, a brief description of the proposal, and a map identifying the proposed
location of the facility (including the Aquaculture Area). The applicant -must present a
copy of the notice and proof of notification to the Planning Board.

b. By the Town: By publishing a notice of the date, time, and place of the public hearing in a-
newspaper of general circulation within the Town, and in a conspicuous public place at
least 14 days prior to the hearing. Costs incurred by the Town in providing this notice
must be borne by the- applicant out of the escrow fee.

6. Decision. After a public hearing, the Planning Board
of fact and conclusions of law that set fo
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Qirect effects of the proposed facility and its effects in
easonably anticipated aquaculture operations in the vicinity
of the proposed T% facility must not unreasonably impact the following factors:
(The facility will be ®%@8#ered to result in an unreasonable impact on the following uses and
resources if there is a Practicable alternative to the facility that would lessen the impact on
that use or resource. The applicant shall provide an analysis of alternatives to demonstrate
that a Practicable alternative does not exist.)

a. No Adverse Effect On Existing Uses. The proposal will not unreasonably interfere with
existing recreational, fishing, or navigational uses. In making this determination, the
Planning Board will consider existing and reasonably anticipated uses and users of the




Aquaculture Area and surrounding areas on land and water, including: (i) traditional
public and commercial uses such as lobstering and other heritage fisheries, (ii) water-
based recreation, (iii) nearby residential and commercial operations on land within one
nautical mile of the proposed facility, and (iv) public trust uses.

b. No Adverse Visual Impact. The proposal will have no unreasonable Adverse Visual Impact
on existing and reasonably anticipated use and enjoyment of Scenic Resources. In
making this determination, the Planning Board will consider the type, area, and
intransience of the proposal related to the Scenig es that will be affected by the
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the physical boundaries of the Aquacul : :
any proposed Mitigation, Practicableg@ftrnati hat will have less
visual impact, and cumulative effe i i cenic Resources.

Practicable alternative 3 i ini and its
impacts as much as g

nish in the vicinity of the p
d species utilization of the ha i i i ¥al or physical

d. No Adverse Effect i : i fde adequate provision
for fitting the faci i isti glivironment, and the facility
will not adversely , i @8 quality, water quality, or

¥ made adequate provision for the
Planning Board shall consider any




IV. ENFORCEMENT, INSPECTIONS, APPEALS, LEGAL

A. Enforcement. The following acts or omissions constitute a violation of this Ordinance: (1)
constructing, operating or expanding a Coastal Waters Aquaculture FaC111ty that is prohibited by
this Ordinance; (2) constructing, operating, or expanding St ale-Coastal Waters
Aquaculture Facility w1thout a permit as required by thj ¢; (3) constructing, operating,
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